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INTRODUCTION 

In September 2020, Hathras, Uttar Pradesh, a 19-year-old Dalit woman was allegedly 

gang-raped by four upper-caste Thakur men of her village and she ultimately 

succumbed to the resulting injuries 14 days later.1 It was alleged that prior to her death 

when she with her family members approached the police to file an FIR of rape, the 

police delayed registering it.2 After her death, the administration was seen as trying 

to justify that no rape was committed and brushing things under the carpet.3 This 

incident shows how women from marginalised castes are often helpless victims of 

caste-based sexual violence when trying to seek recourse for justice from the state. 

It is in this context the present report focuses on two broad issues. Firstly, the violence 

based on caste discrimination, the brunt of which is borne by the Scheduled Caste and 

Scheduled Tribe communities. Secondly, the violence perpetrated on Dalit women 

due to the intersectionality of caste and gender. 

To truly comprehend the festering problem of caste discrimination, it is essential to 

understand the history and origin of the caste system which traces its roots to the 

arrival of the Aryan race in India,4 around 1500 BCE.5 The Aryans had organised 

themselves into three groups.6 The first group was of warriors, hitherto called 

Rajanya, and later identified as Kshatriyas.7 The second group was of the priestly class 

called Brahmins.8 These two groups struggled for political leadership among the 

 
1 Hathras gang rape: India victim's death sparks outrage, BBC (Jan. 31, 2021) 

https://www.bbc.com/news/world-asia-india-54335895.  
2 Ismat Ara, Hathras Gang-Rape and Murder Case: A Timeline, The Wire (Oct. 28, 2020) 

https://thewire.in/women/hathras-gang-rape-and-murder-case-a-timeline 
3 Id. 
4 Marianne Keppens, The Aryans and the Ancient System of Caste; Origin of Caste System in 

India, The Hindustan Times (June 3, 2003) https://www.hindustantimes.com/india/origin-

of-caste-system-in-india/story-hDFTTyuT6nxBhDqydEil3M.html.  
5 MIRA KAMDAR, INDIA IN THE 21ST CENTURY: WHAT EVERYONE NEEDS TO KNOW, OXFORD 

UNIVERSITY PRESS (2018); R.K. PRUTHI, ED., INDIAN CASTE SYSTEM, DISCOVERY PUBLISHING HOUSE 

(2004). 
6 R.K. PRUTHI, ED., INDIAN CASTE SYSTEM, PG. 2, DISCOVERY PUBLISHING HOUSE (2004); V. 

SITHANNAN, POLICE INVESTIGATION - ATROCITIES AGAINST SCS AND STS, PG. 10, JEYWIN PUB. 

(2019).  
7 BURTON STEIN, A HISTORY OF INDIA, PG. 51, PUB. JOHN WILEY & SONS (2010). 
8 R.K. PRUTHI, ED., INDIAN CASTE SYSTEM, PG. 2, DISCOVERY PUBLISHING HOUSE (2004). 

https://www.bbc.com/news/world-asia-india-54335895.
https://www.hindustantimes.com/india/origin-of-caste-system-in-india/story-hDFTTyuT6nxBhDqydEil3M.html
https://www.hindustantimes.com/india/origin-of-caste-system-in-india/story-hDFTTyuT6nxBhDqydEil3M.html
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Aryans and the Brahmins emerged victorious, establishing themselves at the top of 

Varna hierarchy.9 The third group was of the farmers and craftsmen called Vaishyas.10 

Between the outcasts and the three Aryan Varnas, there is the fourth varna, the 

Shudra, whose members were supposed to serve the top three varnas as it was 

considered their dharma.11 

Although the earliest written evidence about the caste system appears in the Vedas 

that date back to as early as 1500 BCE,12 the Rig Veda rarely mentions caste distinctions 

and is taken as evidence that social mobility was common in its time.13 Yet, Bhagavad 

Gita dating 200 BCE–200 CE, emphasises the importance of caste.14 Besides, the Laws 

of Manu or Manusmriti, from the same era, define the rights and duties of the four 

different varnas.15 Therefore, it appears that the Hindu caste system in its present form 

began to solidify somewhere between 1000 and 200 BCE.16 

The division of Hindus into four main varna—Brahmins, Kshatriyas, Vaishyas and 

the Shudras17—has become well established due to various events in the past and 

present. These four varnas are further divided into about 3,000 castes and 25,000 sub-

 
9 Manali S. Deshpande, History of the Indian Caste System and its Impact on India Today, 

https://digitalcommons.calpoly.edu/cgi/viewcontent.cgi?article=1043&context=socssp.  
10 DR. R. RAJALAKSHMI & DR. G. YOGANANDHAM, DALITS EMPOWERMENT IN TAMIL NADU - A 

HISTORICAL PERSPECTIVES, PG. 53; JACK FINEGAN, INDIA TODAY! PG. 50, BETHANY PRESS, (1955).  
11 R.K. PRUTHI, ED., INDIAN CASTE SYSTEM, PG. 3, DISCOVERY PUBLISHING HOUSE (2004); 

Marianne Keppens, The Aryans and the Ancient System of Caste; Origin of Caste System in 

India, The Hindustan Times (June 3, 2021) https://www.hindustantimes.com/india/origin-

of-caste-system-in-india/story-hDFTTyuT6nxBhDqydEil3M.html. 
12 Kallie Szczepanski, History of India's Caste System, Updated 25 Feb. 2020, 

https://www.thoughtco.com/history-of-indias-caste-system-195496#origins-of-the-caste-

system.  
13 Sanjay M Nandagawali, Amalgamation of History and Mythology with Fantasy in Caste 

System in Shiva Trilogy, Journal of Advanced Research in Humanities and Social Science, 

Vol. 5, Issue 3, Pg. No. 1-6 – (2018).  
14 Kallie Szczepanski, History of India's Caste System, Updated 25 Feb. 2020, 

https://www.thoughtco.com/history-of-indias-caste-system-195496#origins-of-the-caste-

system. 
15 Id. 
16 Sameer Pratap Singh, A Study of Caste System, Family Life and Values In Ancient India, 

IJSRST | Vol. 4, Issue 2 (2018). 
17 Id.; UCHE EKEZIE, REVERSING RACISM, PG.16 (ED. ELM HILL: 2019).  

https://digitalcommons.calpoly.edu/cgi/viewcontent.cgi?article=1043&context=socssp
https://www.thoughtco.com/history-of-indias-caste-system-195496#origins-of-the-caste-system
https://www.thoughtco.com/history-of-indias-caste-system-195496#origins-of-the-caste-system
https://www.thoughtco.com/history-of-indias-caste-system-195496#origins-of-the-caste-system
https://www.thoughtco.com/history-of-indias-caste-system-195496#origins-of-the-caste-system
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castes, each based on specific hereditary occupations.18 The outcasts or people outside 

of the four-fold caste or varna hierarchy were the ‘untouchables’. People belonging to 

such classification opted the socio-political term ‘Dalit’ for themselves—meaning 

‘broken’ or ‘scattered’.19 

The caste system as it exists today is a highly rigid social hierarchy with very limited 

mobility where the caste status of a person is ascribed by virtue of their birth in their 

respective caste. Concomitant to the same, the concept of purity and impurity has 

permeated these caste distinctions. Brahmins were considered to be pure, wise and 

gentle; Kshatriyas were linked with anger, pleasure and boldness; Vaishyas were 

deemed to be hard-working people living off the plough; and Shudras were associated 

with violence and impurity, worthy of contempt.20 Thus, the social status of varna or 

caste groups is perceived in declining order—Brahmins are highly respected and 

obeyed while Shudras were despised and oppressed.21 

LEGAL PROTECTIONS FROM CASTE BASED 

EXPLOITATIONS 

There are provisions in the Indian Constitution and statutes to prevent the 

exploitation of the members of Scheduled Caste (SC) and Scheduled Tribe (ST) 

communities. The Constitution abolishes the practice of “Untouchability” and forbids 

it in any form through Article 17—one of the fundamental rights enshrined in the 

constitution. 22 The enforcement of any disability arising out of “Untouchability” is an 

offence punishable under law. However, the meaning of the term “Untouchability” 

remains uncertain as it has not been defined in the Constitution or any other 

 
18 JANE HINCHEY, INDIA, PG. 9, REDBACK PUB. (2019); ENCYCLOPEDIA OF WORLD RELIGIONS, PG. 

186, ENCYCLOPAEDIA BRITANNICA, INC. (2008). 
19Aastha Gulati, Dalit: The Word, the Sentiment, and a 200-year-old History, The Quint (Sep. 

11, 2018) https://www.thequint.com/news/india/dalit-history-of-term-political-social-

usage. 
20Abhishek Mittal Mittal, A Brief History Of The Caste System And Untouchability In India, 

30 Sep. 2016, https://thelogicalindian.com/story-feed/awareness/caste-system-and-

untouchability-in-india/.  
21Id. 
22 INDIA CONST. art. 17 

https://thelogicalindian.com/story-feed/awareness/caste-system-and-untouchability-in-india/
https://thelogicalindian.com/story-feed/awareness/caste-system-and-untouchability-in-india/
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subsequent law. Further, Article 35 of the Indian Constitution [Article 35(a)(ii)] gives 

the Parliament the power to make penal provisions for the offences covering the 

meaning of “Untouchability” mentioned in Article 17.23 Parliament thereby enacted 

the Untouchability Offences Act of 1955 (later amended and renamed to The 

Protection of Civil Rights Act) to provide penalties for preventing a person 

from entering a place of worship or from taking water from a tank or well. 24  

In 1989, the landmark Scheduled Castes and the Scheduled Tribes (Prevention of 

Atrocities) Act25 (“PoA Act” or “Act”) was passed in a bold attempt to guarantee basic 

human rights to the most vulnerable in the Indian society. It was radical, if not 

revolutionary, and several steps ahead of its predecessor, the 1955 Civil Rights Act. 

The Act defined the economic, political, and property-related offences committed 

against the SC and ST community as “atrocities” and set out a system whereby special 

courts were authorised to bring to trial all matters under the Act. The PoA Act is a 

tacit acknowledgement by the State that caste relations are defined by violence, both 

incidental and systemic.26 It is an acknowledgement that abuses, in their most 

degrading and violent forms, were still perpetrated against Dalits decades after 

independence. 

It is pertinent to highlight a few important sections of the Act that seek to protect SC 

and ST women from caste engendered violence. Section 3(1)(11)27 mentions that 

anyone who assaults or uses force on any woman belonging to SC/ST community 

shall be liable to punishment. Further, Section 3(1)(12)28 also stipulates that anyone 

who is in a position to dominate the will of a woman belonging to a Schedules Caste 

to sexually exploit her shall also be punished. Section 3(2)(5)29 adds that anyone who 

 
23 INDIA CONST. art. 35 
24 Protection of Civil Rights Act, 1955, No. 22, Acts of Parliament, 1955 (India) 
25 Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act, No. 33, Acts of 

Parliament, 1989 (India) 
26 ANAND TELTUMBDE, THE PERSISTENCE OF CASTE: THE KHAIRLANJI MURDERS AND INDIA'S HIDDEN 

APARTHEID, PG. 59, Zed Books (2010). 
27 Scheduled Castes and The Scheduled Tribes (Prevention of Atrocities) Act, 1989, §3, No. 

33, Acts of Parliament, 1989 (India) 
28 Id. at 5 
29 Id. at 5 
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has committed an offence that is punishable with imprisonment for a term of 10 years 

or more against a member of the SC/ST community shall be punished accordingly.  

In addition to legal measures, the emergence of Dalit Feminism as a movement has 

had a significant impact on bringing the violence against Dalit women to light. Dalit 

feminism is a movement that situates the question of ‘caste’ within the women’s 

movement. Though every woman is disposable in a patriarchal society, caste 

patriarchy ensures that some women are more unequal than others. Dalit feminism 

resists the universalization of the experiences of upper-caste women. Dalit feminists, 

in their theory and practice, aim to reclaim spaces rendered inaccessible to them 

historically, by both upper-caste men and women and firmly assert feminism that 

centres their caste identity. 

THE STATE OF AFFAIRS 

The equality, social justice and undoing of historical wrongs as promised by the 

Constitution of India is still a utopian bliss for Dalits in modern India. For their 

situation as the victim of subjugation at the hands of Brahminical supremacy and caste 

prejudices, did not undergo any transformative change. Despite its constitutional 

abolition in 1950, the practice of “untouchability”, the imposition of social disabilities 

on persons by reason of birth into a caste deemed to be ‘polluting’, remains a 

distinctively Indian reality. The “Untouchables” are prevented from crossing the line 

dividing their part of the village from that occupied by higher castes.30 They are not 

allowed to use the same wells, visit the same temples, or drink from the same cups in 

tea stalls. Dalit children are frequently made to sit at the back of classrooms. In what 

has been called India's ‘hidden apartheid,’ entire villages in many Indian states remain 

completely segregated by caste. “Untouchability” is reinforced by State allocation of 

resources and facilities; separate facilities are provided for separate caste-based 

 
30 Caste Discrimination: A Global Concern, A Report by Human Rights Watch for the United 

Nations World Conference Against Racism, Racial Discrimination, Xenophobia and Related 

Intolerance, Human Rights Watch (2001), 

https://www.hrw.org/reports/2001/globalcaste/caste0801-03.htm. 

https://www.hrw.org/reports/2001/globalcaste/caste0801-03.htm
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neighbourhoods.31 In many villages, the state administration installs electricity, 

sanitation facilities, and water pumps in the upper-caste section, but neglects to do the 

same in the neighbouring, segregated Dalit area.32 Basic amenities such as water taps 

and wells are also segregated, and medical facilities and the better thatched-roof 

houses exist exclusively in the upper-caste colony.33  

Despite more than three decades since the PoA Act came into force in 1989 to hold 

dominant caste perpetrators accountable for the ‘indignities, humiliation and 

harassment’ inflicted upon the members of SC and ST communities,34 the ground 

reality, stands in stark contrast to the Act’s objective of ushering in an era of 

‘democracy and equality.’ Even though the Act criminalises officials who treat the 

victims unjustly, either intentionally or through bureaucratic lapses, people remain 

complicit in the systemic and widespread discrimination. 

The social justice legislations have benefited very few and, due to a lack of political 

will, development programs and welfare projects designed to improve economic 

conditions for Dalits have generally had little effect. Dalits rarely break free from 

bondage or economic exploitation by upper-caste landowners. They continue to face 

oppression in every facet of their lives, in forms ranging from discrimination and 

social boycott to violence, lynching and murder. 

Caste is so deeply entrenched in the society that mere legal protections and 

punishments have failed to eradicate caste-based discrimination. It is a highly 

legitimised system that gives an ideological cushion to the caste criminals. Caste 

impunity is the constitutive power of the caste hierarchy, and the relishing of 

impunity marks the exercise of this power. Impunity makes wielding such power 

desirable and attractive. It is what keeps unequal classes and gender arrangement in 

 
31 Caste Discrimination: A Global Concern, A Report by Human Rights Watch for the United 

Nations World Conference Against Racism, Racial Discrimination, Xenophobia and Related 

Intolerance, Human Rights Watch Pg. 6, (2001), 

https://www.hrw.org/reports/2001/globalcaste/caste0801-03.htm. 
32 Id.; Ramya Jawahar Kudekallu, Race, Caste, And Hunger, 43 (4) Fordham International 

Law Journal 1111 (2020). 
33 Id. 
34 Swaran Singh v. State, (2008) 8 SCC 435, 442 (India). 

https://www.hrw.org/reports/2001/globalcaste/caste0801-03.htm
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place.35 Perpetrators of caste violence act because they are secure in the belief that they 

will get away without any severe consequences, and even if that is not the case, they 

will not face social censure. This encouragement and lack of remorse come from deep-

seated historical, socio-political and economic reasons. 

In addition to such general discrimination faced by the Scheduled Castes and the 

Scheduled Tribes, the intersecting marginalities of Dalit and Adivasi women on the 

axes of caste, class and gender make them more vulnerable to caste-based violence 

and crimes. It is no coincidence that Dalit women are the worst victims of sexual and 

caste violence in India. They bear the brunt of violence at the hands of dominant caste; 

violence that includes sexual assault and witch branding. Such plight and subjugation 

is an outcome of dominant caste men’s belief that Dalit women’s bodies can be easily 

“bartered, appropriated, and constant references to the woman’s availability end up 

rendering her a passive object that can be easily acted upon.”36 Ironically, while the 

pervasiveness of caste and the associated structural and linguistic violence has been 

acknowledged by law through the PoA Act, the discourse on the symbiotic relation 

between caste and sexual violence is conspicuous by its absence from the progressive 

circles of academia, civil society, and feminist movements. There is a ubiquitous 

denial of seeing caste and sexual violence as interlinked phenomena.  

In the last five years, out of a total 2,05,146 registered crimes against Scheduled Castes 

under the PoA Act, a total of 41,867 cases, roughly one-fifth, were related to violence 

against Scheduled Caste women.37 In addition to being victims of violent atrocities, 

Dalit women face further oppression by police, government officials and the State 

machinery as a whole, making it almost impossible for them to get justice. The State 

has largely failed to protect the Dalit and Adivasi community in general and the 

women of such communities in particular, despite the legal mechanisms in place, 

precisely because caste, its institutions, hierarchies and implicit biases transcend the 

 
35 V. Geetha, On impunity, 48 (2) Economic and Political Weekly 15 (2013). 
36 Id. 
37 Crimes against Dalits increased by 6 percent between 2009 and 2018: report, The Hindu 

(Sep 11. 2020) https://www.thehindu.com/news/national/report-flags-increase-in-crimes-

against-dalits/article32584803.ece. 

https://www.thehindu.com/news/national/report-flags-increase-in-crimes-against-dalits/article32584803.ece
https://www.thehindu.com/news/national/report-flags-increase-in-crimes-against-dalits/article32584803.ece


9 

 

modern language of law and the Constitution. This is reflected in the incidents 

discussed hereunder. 

STORIES OF VIOLENCE 

Marginalised caste groups in India have been victims of crimes and atrocities at the 

hands of the upper-castes because of their ascribed caste status by accident of birth. 

Such violence is similar to hate crimes in other parts of the world. Caste engendered 

violence can take several forms, such as rape, abuse by police personnel, harassment 

of lower-caste village council heads, illegal land encroachments, forced evictions and 

so on.38 These instances are a flagrant and blatant violation of the Indian Constitution 

that upholds the ideal of equality among all citizens.39 In 2006, acknowledging the 

gravity of the problem, the then Indian Prime Minister Dr. Manmohan Singh equated 

the practice of “untouchability” to that of apartheid.40  

Although all incidents of violence deserve their own telling, of numerous instances of 

caste-based violence in India, some stand out because of their gruesome nature and 

complicity of state machinery or its complete apathy. The killings of Dalits in 

Mirchpur, Haryana in 2010 which constituted an act of deliberate targeting of Balmiki 

houses by Jats, setting them on fire in a pre-planned and carefully orchestrated 

manner, pursuant to a conspiracy to ‘teach the Balmikis a lesson,’ is one of them. The 

1996 Melavalavu murders, the 1997 Laxmanpur Bathe massacre in Bihar, Senari 

Massacre of 1999, Afsar Nawada killings of 2000, the 2006 Khairlanji massacre of 

Maharashtra and the torching of concrete houses of Dalits of the Adi Dravida 

community near Naikkankottai in Dharmapuri district of western Tamil Nadu by the 

higher-caste Vanniyar in December 2012, reflect the pitiful state of affairs in the 

country. Recent incidents such as the 2017 Saharanpur violence, stone-pelting at 

 
38 Broken People: Caste Violence against India’s Untouchables, Human Rights Watch, (1999) 

https://www.hrw.org/reports/1999/india/.  
39 Smriti Sharma, Caste-Based Crimes and Economic Status: Evidence from India, 3 (21), 

Journal of Comparative Economics (2015). 
40 Maseeh Rahman, Indian leader likens caste system to apartheid regime, The Guardian, 

(Dec. 28, 2006) https://www.theguardian.com/world/2006/dec/28/india.mainsection.  

 

https://www.hrw.org/reports/1999/india/
https://www.theguardian.com/world/2006/dec/28/india.mainsection
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Bhima Koregaon in 2018 and the raiding of Dalit village at night, attacking people 

indiscriminately, killing three and injuring six persons on May 28, 2018, in 

Kachanatham, Sivagangai, Tamil Nadu by a gang of 15 dominant caste members, 

portray just a fraction of the reality of caste-based violence in India.  

When it comes to the infliction of violence on Dalit women, Bhanwari Devi’s case 

exemplifies the prejudices and the dominant narrative that afflicts not only the society 

but also the people who are supposed to provide justice to the victim. Bhanwari Devi 

was a Sathin working in Rajasthan. In 1992, after she prevented the child marriage of 

a girl in the Gurjar community, she was raped by the male members of the family in 

retaliation. She belonged to a marginalised caste while her rapists were the dominant 

caste members. The now infamous judgment by the District and Sessions Court of 

Jaipur contained two statements that reflect the biases prevalent in a society that 

nurtures both caste and patriarchy. The Court acquitted all five accused, stating that, 

“the rapists are middle-aged and therefore respectable citizens, while rape is usually 

committed by teenagers.” It further added that “since the offenders were upper-caste 

men and included a Brahmin, the rape could not have taken place, because Bhanwari 

was from lower-caste.” This judgment not only treated rape as a passing phase but 

also invoked the idea of purity and pollution associated with the caste system to 

defend the accused. Here, the so-called caste attributes of the accused and the victim 

were used to deny the existence of caste violence. 

In the 2006 Khairlanji massacre, four members of a Dalit family were murdered. 

Among them, the two women were paraded naked in public before being killed. But 

the caste angle in the violence was denied and it was attributed to a land dispute. The 

accused in this case were members of backward castes. The High Court did not find 

any cause for suspicion of sexual violence and the need for conducting due 

examination despite the discovery of a woman’s naked body. It saw the incident in 

the legal structure as motive formed from a single event, thus overlooking the way 
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caste functions and dominates in all spaces.41 This level of sanitization from the legal 

establishment and open hostility and contempt for the PoA Act from police and 

implementing agencies has further defanged the law. Although the Act mandates the 

creation of a special court to circumvent the process of judicial delay as well as to make 

justice accessible to Dalits and Adivasis, only 157 out 423 districts across 12 states have 

actually established exclusive special courts while other states have merely designated 

District and Sessions Court as the special court.42 Even to approach these courts, the 

victim has to go through the hostile channels of the local police and judiciary. The Act 

seems to be oblivious to the village dynamics and how social boycott and co-opting of 

Dalits in violence against other members of their own community act as a tool to 

pressure them into submission and keep them divided.43 

In the 2020 Hathras incident, the police and the administration were not only 

unresponsive to the victim and her family’s pleas but also broke a litany of procedural 

laws, besides violating the UN’s International Convention on the Elimination of All 

Forms of Racial Discrimination (ICERD), which includes caste as a form of social 

stratification. When the victim arrived at the police station in visible pain, the police 

refused to help her instantly and directed her family to take her away. The police took 

cognizance of the allegation of rape a full eight days after the incident.44 The integrity 

of the evidence by then had become questionable. This is when the Indian Penal 

Code45 (IPC), treats all sexual offences as cognizable and makes it mandatory for the 

police to immediately file FIRs in such cases. Under section 166A(c) of the IPC, police 

personnel can face imprisonment for up to 2 years for not filing an FIR in the case of 

 
41 Santvana Kumar, A Dalit Woman’s Body In The Indian Courtroom, Feminism In India 

(Apr. 21, 2020) https://feminisminindia.com/2020/04/21/a-dalit-womans-body-in-the-

indian-courtroom/. 
42 Ministry of Social Justice and Empowerment, Report under Section 21 (4) of The 

Scheduled Castes and The Scheduled Tribes (Prevention Of Atrocities) Act, 1989 11 (2017) 

http://socialjustice.nic.in/writereaddata/UploadFile/Annual%20Report-PoA-

2017636988121973975658.pdf. 
43 ANAND TELTUMBDE, THE PERSISTENCE OF CASTE: THE KHAIRLANJI MURDERS AND INDIA'S HIDDEN 

APARTHEID, PG. 59, Zed Books (2010). 
44 Ismat Ara, Hathras Gang-Rape and Murder Case: A Timeline, The Wire (Oct. 28, 2020) 

https://thewire.in/women/hathras-gang-rape-and-murder-case-a-timeline 
45 Indian Penal Code, 1860, No. 45, Acts of Parliament, 1989 (India) 

https://feminisminindia.com/2020/04/21/a-dalit-womans-body-in-the-indian-courtroom/
https://feminisminindia.com/2020/04/21/a-dalit-womans-body-in-the-indian-courtroom/
http://socialjustice.nic.in/writereaddata/UploadFile/Annual%20Report-PoA-2017636988121973975658.pdf
http://socialjustice.nic.in/writereaddata/UploadFile/Annual%20Report-PoA-2017636988121973975658.pdf
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a sexual offence. However, the police’s most egregious act was indisputably the hasty 

burning of the victim's dead body at the dead of the night, against her family’s 

wishes.46 The burning dubbed by the police as ‘cremation’ was a brazen act of denying 

dignity to a Dalit victim, even in death and impliedly asserting full right and 

entitlement over her dead body. 

The police and the state administration went on to commit further inexplicable acts 

that reflected complete oblivion and contempt of the criminal laws and procedure in 

place, especially in cases of offences against women and members of Scheduled 

Castes. For instance, declaring whether a particular incident is rape or not, that too in 

a press conference, does not fall under the jurisdiction of either the investigating 

agency or medical professionals.47 It is a question of law, for the court to decide. When 

police use the obsolete, statutory meaning of rape to deny its commission, it forgets 

that rape is a legal construct and its definition has expanded progressively with time, 

and it is not restricted to the prevalent biological and social understanding. 

In the same month when the Hathras incident took place, Commonwealth Human 

Rights Initiative (CHRI) and the Association for Advocacy and Legal Initiatives 

(AALI) released a report titled ‘Barriers in Accessing Justice.’ In this report, 14 cases 

of sexual violence reported from various districts of Uttar Pradesh were studied. It 

revealed that in none of the cases was the FIR registered after the first complaint. In 

six of these cases, the FIR was registered only after the rape survivor and their lawyers 

approached senior police officials.48 In five cases, the FIR was registered after the 

court’s order.49 The report found that the police initially disbelieved the woman’s 

complaint in almost all cases. The women were taunted and pressurised to 

compromise with the accused. In almost every case, women survivors of sexual 

 
46 Ismat Ara, Hathras Gang-Rape and Murder Case: A Timeline, The Wire (Oct. 28, 2020) 

https://thewire.in/women/hathras-gang-rape-and-murder-case-a-timeline 
47 Id. 
48 Commonwealth Human Rights Initiative; Association for Advocacy and Legal Initiatives, 

Barriers in Accessing Justice, (2020) 

https://www.humanrightsinitiative.org/download/CHRI%20and%20AALI%20Barriers%20i

n%20accessing%20justice%20English.pdf 
49 Id. 
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violence had to face derogatory remarks from police officers.50 While trying to register 

an FIR, the victims who are already suffering from the trauma of the sexual assault, 

have to face discrimination based on gender and caste from the police. 

THE WAY FORWARD 

Caste has survived feudalism, capitalist industrialization, a republican Constitution, 

and in the present day, even the neoliberal globalization.51 The continued 

participation of all women in the systems and rituals of caste is one of the major 

reasons behind the resilience of the caste system. The burden of maintaining the 

system is on women and its key lies in women’s bodies. That is why controlling 

women’s bodies is of paramount importance for the survival of the caste system. It is 

done through endogamy and by differentiating the bodies of upper-caste and lower-

caste women. Uma Chakravarti talks about ‘graded patriarchies’ which balance both 

caste and patriarchy by, on the one hand, tightly controlling the sexuality of upper-

caste women on the lines of purity and pollution, and on the other, by treating lower-

caste women as sexually available and disposable.52 Such cruelty practised in India 

also attracted international attention and the 2009 report of the UN Special Rapporteur 

on Violence against Women provided an overwhelming number of accounts of Dalit 

women in India being raped and beaten by higher castes, when attending their daily 

doings, such as working in the field, going to the market or doing domestic work. 

Sometimes, disputes over land and resources can be a cause of violence, but just as 

often, the survivors are violated simply because they are Dalit women. Based on the 

evidence of the situation of Dalit women, the UN Special Rapporteur expressed 

special concern and urged the Indian Government to act. In a joint statement on the 

‘Continued Plight of the Untouchables’ in May 2013, seven UN Special Procedures 

mandate holders stressed that, ‘Dalit women and girls are particularly vulnerable and 
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are exposed to multiple forms of discrimination and violence, including sexual 

violence, based on gender and caste.’53  

Law is not made in vacuum but in the context of the society in which it operates. Law 

is aspirational and is capable of guiding the society forward. The PoA Act, therefore, 

must be situated in the context of the country's history and society. But laws and legal 

processes are never self-executing; they depend on the human agency and 

institutions.54 A starting point would be having a criminal justice system which is 

victim- and survivor-centric in its functioning as it would make it easier for women to 

come out and report incidents of sexual violence. Such a framework must also 

acknowledge the multiple discriminations a victim may face because of her uniquely 

situated social identity recognising the intersectionality of caste and gender. 

The state must acknowledge the truism that upper-caste functionaries hold implicit 

biases which manifest in form of caste-based discrimination during discharge of their 

official duty. Further, concrete efforts must be made to sensitise the police and 

administration to the extent that they are unaffected by the social power structure in 

which they operate. No number of laws on the statute book, however well-intended, 

can prevent the violence and ignominy that the Dalit community in general and Dalit 

women in particular face if conscious efforts are not made to not only recognise but 

also to respond to their concerns. 
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15 

 

RESEARCHERS 

This report is prepared under Project Pukaar by Legal Aid Clinic, National Law 

Institute University, Bhopal and Legal Aid Society, Campus Law Centre, University 

of Delhi. 

Our special thanks to Ms. Sakhi Chahande, H. P. T. Arts and R. Y. K. Science College, 

Nashik for her valuable feedback. 

Legal Aid Society, Campus Law Centre 

Misbah Reshi  

Sagar Soni 

Siddharth Kumar 

Vasudha Singh 

 

 

 

 

Legal Aid Clinic, NLIU Bhopal 

Pranjal Agarwal (Convener) 

Aditya Goyal (Co-Convener) 

Prashasti Singh (Secretary) 

Shiuli Mandloi (Joint-Secretary) 

Parth Tyagi (Treasurer) 

Jaisal Singh 

Arunima Srivastava 

Siddharth Vishwakarma 

Pooja V 

Samavi Srivastava 

Namrata Gandhi 

Vinay Kumar 

 


